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SUPPLEMENTAL DEQ S ON ON REVAND

In accordance with the remand order of the Gourt of Appeal for
the First Appellate Dstrict, dated February 26, 1980, in Case 1 dv. No.
44867, 4 ALRB No. 52 (1977), we have revi ened and reconsi dered our
renedi al O der and hereby nake the follow ng findings and nodifications in
our original Decision, inlight of J. R Norton G. v. Agricultural Labor
Rel ations Bd., 26 Gal. 3d 1 (1980).

A representation el ection was conducted anong the agri cul tural
enpl oyees of Respondent, C Mbndavi & Sons, on ctober 17, 1975. The vote
count was: URW- 77; No Lhion - 35; Challenged Ballots - 6; Void Ballots
- 2. Respondent tinely filed objections to the el ection, 24 of which were
di smssed by the Executive Secretary and 9 of which were set for hearing.

After a hearing was hel d on the renai ni ng obj ections, the
Investigative Hearing Examner's (1 HE) Decision issued, recomendi ng that

the objections be dismssed, that the el ection be



uphel d, and the UFWbe certified. The Board affirned that Decision and
certified the UFWas the excl usi ve col | ective bargai ning representative of
Respondent ' s enpl oyees on August 9, 1977. C Mndavi & Sons, d/b/a Charl es
Krug Wnery, 3 ALRB No. 65 (1977).

h Septenber 19, 1977, the UFWrequested that Respondent begin

bargaining wth the Lhion. O Septenber 28, Respondent replied by letter
stating that it was refusing to neet and bargain wth the UPWpendi ng
Board action on its notion for reconsideration of the representation
decision. The Board subsequently denied that notion. After another
request for bargai ning by the UFW Respondent inforned the Uhion by letter
dat ed Novenber 14, 1977, that it was refusing to bargain in order to test
the validity of the Board s certification in court. In the subsequent
unfai r-1abor-practice proceeding, the Board concl uded that Respondent had
viol ated Section 1153(e) and (a) of the Act and awarded nake-whol e reli ef
to Respondent's enpl oyees. C Mndavi & Sons, d/b/a Charles Krug Wnery,
4 ALRB Nb. 52 (1978).

Respondent' s petition for wit of reviewwas denied by the
appel l ate court, C Mndavi & Sons, dba Charles Krug Wnery v.
Agricultural Labor Relations Board, 1 dv. Nb. 44867, on February 26,

1980, and its petition for hearing before the California Suprene Gourt was
deni ed on March 27, 1980. This case was renmanded to the Board solely for
a determnation as to whether inposition of the nake-whol e renedy is
warrant ed herein.

InJ. R Norton . v. Agricultural Labor Relations 3d.,

supra, which issued after the original Board decision herein, the Suprene

Gourt held that, in technical refusal to bargai n cases, the
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Board nust determne the appropriateness of nake-whol e relief on a case-
by-case basis. In accordance wth the Gourt's decision, we set forth the
standards, procedures and considerations invol ved i n naki ng such
determnations inJ. R Norton ., 6 ALRB No. 26 (1980). V¢ shall

henceforth "determne in each case whether the enployer litigated in a
reasonabl e good faith belief that the el ection was conducted in a rmanner
which did not fully protect enpl oyees' rights, or that m sconduct occurred
whi ch affected the outconme of the election.™ J. R Norton (., supra, at
2.

Turning to the case before us, we first inquire whether
Respondent's litigation posture was reasonable at the tine of its
refusal to bargain wth the UFW V¢ conclude that Respondent did not
have a reasonabl e basis for seeking judicial review

N ne el ection objections were set for hearing in the
representation proceeding. The decisions of the IHE and the Beard fully
set forth the factual findings and | egal conclusions as to those
obj ections.? The Board dismssed objections that Respondent did not have
adequate notice of the election and therefore was deni ed the opportunity
to conduct an effective pre-election canpai gn. Respondent was served wth
the el ection petition on Gctober 10, 1975, the day the UFWfiled the
petition wth the ALRB. Respondent clained that it was prejudi ced by
statenents of ALRB agents nade during the foll ow ng days, which indicated
that the petition was not filed until Cctober 15. The Board concl uded
t hat

YInits answer to the refusal to bargain conpl aint, Respondent set
forth specific grounds on which it wshed to test certification.
Respondent did not object to the dismssal by the Executive Secretary of
the renai ni ng 24 obj ecti ons.
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service of the petition constitutes sufficient notice under the Act, and
found that the testinony concerning the agents' statenents was

uncor r obor at ed hearsay insufficient to support a finding. The Board found
that Respondent had sufficient tine to canpaign, noting that it had in
fact canpai gned during the two nonths prior to the el ection. Mreover,
Respondent had obtai ned a tenporary restrai ning order on Gctober 16 to
halt the election. The Board found that any detrinent to Respondent's

| ast-mnute canpaign was a result of its ow error in judgnent rather than
| ack of adequate notice fromthe Board.

The Board al so di smssed Respondent's obj ections that the
enpl oyees did not have adequate prior notice of the election. The | HE
found that 85.5 percent of the eligible enpl oyees voted and that the URW
Respondent, and Board agents all nade efforts to informthe eligible
workers of the coming el ection. The Board agreed that there was adequate
notice, in light of the high voter turnout and the fact that no evi dence
of voter disenfranchi senent was present ed.

The Board di smssed Respondent's objections that failure to
provide ballots in Portuguese affected the outcone of the el ection,
because there was no evi dence of voter di senfranchi senent caused by the
omssion. Respondent clained that, although the ALRB agent had prom sed
to provide ballots in Portuguese, he failed to do so. The | HE found t hat
there were only seven or eight Portuguese enpl oyees, at |east three of
whomi ndi cated that they understood the ballot. No evidence was
presented that the renai ni ng Portuguese voters had troubl e under st andi ng
the ball ot.
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The Board di smssed Respondent's objection alleging that the
UFWt hr eat ened enpl oyees with | oss of enploynent. The IKE found that the
statenents about job | oss did not anount to threats and did not constitute
a pattern of economc intimdation. The IHE further found that the
statenents were nade to only a few enpl oyees. The Board affirned the
I|HE s conclusion that the statenents did not affect the outcone of the
el ection. The Board further found that enpl oyee Tellez, one of the two
peopl e who made the statenents, was not a uni on agent.

The Board al so di smssed obj ections of inproper
el ectioneering by the UFWat the polls. The IHE found that the UFW
organi zer left the polling area prior to the voting and that no
di sturbances occurred during the voting. The Board affirned the IHE s
finding that the el ection was conducted i n an at nosphere conduci ve to free
choi ce and full participation by enpl oyees.

In light of the insubstantial nature of Respondent's el ection
obj ections and considering the UPALs wde nargin of victory in this
el ection, we conclude that, at the tine that it refused to bargain,
Respondent did not entertain a reasonabl e belief that the el ection was
conducted in a manner which did not fully protect enpl oyees' rights, or
that m sconduct occurred which affected the outcone of the election. V¢
therefore affirmour original Qder awarding nake-whole relief to
Respondent ' s enpl oyees.

Paragraph 1(c) of our original Oder directed Respondent to
cease and desist from"in any other nanner" interfering wthits

enpl oyees' organi zational rights. Ve shall nodify that provision
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to order Respondent to cease and desist frominterfering wthits

enpl oyees' organi zational rights in any nanner like or related to the
unfair |abor practice commtted by Respondent. See M Caratan, Inc., 6
ALRB Nb. 14 (1980); Hckmott Foods, Inc., 242 NLRB No. 177, 101 LRRM 1342
(1979).

CRER
By authority of Labor Gode Section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders Respondent, C Mndavi & Sons, its
of ficers, agents, successors, and assigns, to:
1. Gease and desist from

(a) Failing and refusing to neet and bargai n coll ectively
in good faith, as defined in Labor Code Section 1155.2(a.), wth the
Lhited FarmWrkers of Awverica, AFL-QO (URW , as the certified exclusive
col l ective bargai ning representative of its agricultural enpl oyees.

(b) Failing and refusing to furnish, at the UWSs
request, information and data relevant to subjects of collective
bar gai ni ng.

(¢) Inany like or related nmanner interfering wth,
restraining or coercing agricultural enployees in the exercise of the
rights guaranteed to themby Labor Gode Section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain col |l ectively in good
faith wth the UPWas the certified exclusive collective bargai ni ng

representative of its agricultural enpl oyees, concerning
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t he wages, hours and worki ng conditions of such enpl oyees, and if
under standi ng i s reached, enbody such understanding in a signed agreenent.

(b) Provide the UFW on request, wth all
infornation and data rel evant to col |l ective bargai ning i ssues and
subj ect s.

(c) Mke its agricultural enpl oyees whol e for all
| osses of pay and ot her econom c benefits sustained by themas the result
of Respondent's refusal to bargain.

(d) Preserve and, upon request, nmake available to the
Board or its agents, for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due its enpl oyees under the
terns of this Qder.

(e) Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by a Board agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(f) Post copies of the attached Notice for 90
consecutive days at places to be determned by the Regional
Drector.

(g0 Provide a copy of the attached Notice to each
enpl oyee hired by the Respondent during the 12-nonth period fol |l ow ng the
| ssuance of this Decision.

(h) Ml copies of the attached Notice in all
appropriate | anguages, wthin 30 days fromreceipt of this Oder to all
enpl oyees enpl oyed during the payrol |l period i medi ately precedi ng Gct ober
10, 1975, and to all enpl oyees enpl oyed by
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Respondent fromand i ncl udi ng Septenber 28, 1977, until conpliance wth
this Qder.

(i) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in appropriate | anguages
to the assenbl ed enpl oyees of Respondent on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the
Regional Drector. Followng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and managenent, to
answer any questions enpl oyees may have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine lost at this reading and the
guest i on- and- answer peri od.

(J) Notify the Regional Drector inwiting, wthin 30
days fromthe date of the receipt of this Qder, what steps have been
taken to conply wth it. Uon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.

ITI1S FUIRTHER CROERED that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representative of Respondent's agricultural enpl oyees be, and it hereby
is, extended for a period of one year
LITETTETTETTET]
LITETTETTETTET]
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fromthe date on whi ch Respondent commences to bargain in good faith with
sai d union.

Dated: May 30, 1980

GERALD A BROM Chai r nan

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

JON P. MCarthy, Menber

RALPH FAUST, Menber
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NOT CE TO BEMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to neet and
bargai n about a contract wth the UPW The Board has ordered us to post
this Notice and to take certain other actions. V& wll do what the Board
has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

(1) To organi ze thensel ves;
(2) To form join or hel p any union;

(3) To bargain as a group and to choose anyone they want to
speak for them

(4) To act together wth other workers to try to get a
contract or to help or protect each other; and,

(5 To decide not to do any of these things.
Because this is true, we promse you that:

VEE WLL, on request, neet and bargain wth the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL, on request, give the UFWinfornmation and data it needs

to represent you in dealing wth us for a contract to cover your wages,
hours and wor ki ng condi ti ons.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us after
Septenber 28, 1977, for any |oss of pay or other economc benefits
sust ai ned by them because we have refused to bargain wth the UFW

Dat ed: C MDAV & SONS

By:

Represent ati ve Title
This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

C Mndavi & Sons, dba Charles 6 ALRB No. 30
Krug Wnery (URWY (4 ALRB N\o. 52)
Gase No. 77-C&21-S

BOARD DEQ S ON

O remand fromthe Gourt of Appeal for the First Appellate
Ostrict, the Board reconsidered, inlight of J. R Norton Go. v. ALRB 26
Gal. 3d 1 (1980) , whether nake-whol e was an appropriate renedy in C
Mondavi & Sons, dba Charles Krug Wnery, 4 ALRB No. 52 (1978). In the
| atter case Respondent was found to have viol ated Section 1153 (e) and (a)
by refusing to bargain wth the DFWafter the Board uphel d el ection
results and certified the UFWas col | ective bargai ning agent for
Respondent ' s agri cul tural enpl oyees.

Wsing the standards set forth inJ. R Norton Go., 6 ALRB No.
26 (1980), the Board concluded that in light of the insubstantial nature
of the el ection objections and the UFWs w de nargin of victory in the
el ection, Respondent did not have, at the tine of its refusal to bargain,
a reasonabl e good faith belief that msconduct occurred that affected the
out cone of the el ection.

REMEDY

The Board retai ned t he nake-whol e provision in its Revised
O der but narrowed the scope of the Oder's cease and desi st
provi sion, directing Respondent to cease and desist frominterfering
Wth, restraining, or coercing enployees in the exercise of their
organi zational rights in any nanner like or related to the unfair
| abor practice coomtted by Respondent.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



	GERALD A. BROWN, Chairman

